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DEC SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
the Admnistrative Law Judge (ALJ) in the appeal of Christine M
Corral (appellant) from her position as a Wrkers' Conpensation
| nsurance Technician, Range A (WO T), with the State Conpensation
| nsurance Fund (SCF or Respondent). The ALJ found appell ant
violated Governnent Code section 19572, subdivisions (m
di scourteous treatnment of the public or other enployees and (t)
other failure of good behavior, after concluding that appellant
made inplied threats to two California H ghway Patrol (CHP)
Oficers after they arrested her for driving under the influence of
al cohol . The ALJ found that the appellant told the officers she
had the ability to alter CHP workers' conpensation clains and

inplied that she mght tanmper with clains they mght have in the



(Corral continued - Page 2)

future. Al though the ALJ found appellant to have mnade such
threats, she nodified appellant's dismssal to an officia
reprimand after concluding that the appellant did not have the
capability of carrying through with her threats and was sinply
"nmout hing off" at the officers.

After a review of the entire record, including the transcript,
exhibits, and the witten and oral argunments of the parties, the
Board agrees with the ALJ's findings that appellant violated
section 19572, subdivisions (n) and (t), but nodifies the dism ssal
to a denotion

DI SCUSSI ON

Appel  ant was appointed to the position of Ofice Assistant
(Typing) with SC F beginning on January 22, 1991. On August 13
1991 she was pronoted to the position of WO T, range A As the
lowest level WIT, appellant was charged with the basic duties
involved in clainms adjusting. At the tinme of this incident,
appellant was the only WO T at the Mnterey Park office and was
charged wi th processing workers' conpensation clains for enployees
who provided "in-honme services." Appellant did not have any duties
related to adjusting clains involving CHP officers.

On Novenber 16, 1991, appellant was pulled over by two CHP
officers, Oficer Chris Costigan and Oficer Sean R cci, for
suspicion of driving under the influence of alcohol. The officers

admnistered field sobriety tests to appellant and determ ned t hat
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she was indeed driving under the influence of alcohol. The

of ficers placed appellant under arrest and directed her into their
patrol vehicle.

Wi | e appel | ant had been cordial to the two officers prior to
the tinme of her arrest, she becanme hostile once she was placed
under arrest. During the tinme between her arrest and her fina
stop at jail, appellant informed the arresting officers that she
was a clainms adjuster for SCF and that she adjusted clains
involving CHP officers out of East Los Angeles. Appellant told the
of ficers about one claiminvolving a CHP officer who had been shot
and then asked Oficer Costigan if he had any clains with SCF.
Wen the officer replied that he did not, she stated "You're a
young baby", and then told the officers that one day they would
have a claim The officers took this to nmean that appellant m ght
try to tanper with CHP clains in the future. Oficer Rcci then
asked appellant if she neant that she was planning to "nmess" wth
CHP cl ai ns. Appel lant replied, "You'll see, you'll see.” Bot h
officers took the appellant seriously and considered her statenents
to be real threats, despite her inebriated condition. At the tine
of the incident, appellant was still on probation as a WO T.

Appel | ant was subsequently found to have a bl ood al cohol |evel
of .24, three tines the legal limt, and was charged with viol ation

of Vehi cl e Code section 23152(a), driving under the influence of
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al cohol. She pled nolo contendere to crimnal charges and had her
| i cense suspended for one year.

After the incident occurred, Oficer Costigan reported the
conversation to his supervisor, as well as to a SCF representative
who happened to be at CHP headquarters the next day. He also wote
a nmenorandum detailing the incident, which nmenorandum was sent to
SCF along with a cover letter from the Captain of the East Los
Angel es CHP stati on. In his letter, the Captain expressed
serious concern that the appellant mght try to tanper with his
of ficers' clains.

Appel lant admts that she told the officers that she was a
clains adjuster for the state, but states that she only told them
that after they inquired about her occupation. She deni es naki ng
any overt or inplied threats to the officers concerning their
clains, but admts that when asked if she was planning to ness with
future CHP clains she said, "we'll see."” She clains, however, that
she did not intend her response to be a threat, and that she never
had the intention or ability to interfere with CHP cl ai ns.

SCF charged appellant with violations of Governnent Code
Section 19990 [engaging in inconsistent or conflicting duties] and
Section 19572, subdivisions (m discourteous treatnment of the
public or other enployees and (t) failure of good behavior either
during or outside of duty hours which is of such a nature that it

causes discredit to his agency or his enploynent. Appellant was
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di sm ssed fromher position as a WO T effective Decenber 1, 1991.

While the ALJ resolved the conflicts in testinony in favor of
the officers, she nevertheless nodified the dismssal to an
official reprimand, the |east severe form of adverse action. The
ALJ justified the nodification on the grounds that there was
evidence that the appellant did not have the ability to adjust CHP
clainms and that the appellant was sinply "nouthing off."

| SSUE
What is the appropriate penalty under the circunstances?
DI SCUSSI ON

When performng its constitutional responsibility to "review
disciplinary actions" [Cal. Const. Art. VII, section 3 (a)], the
Board is charged with rendering a decision which, in its judgnent
is "just and proper." (CGovernnent Code section 19582). One aspect
of rendering a "just and proper"” decision involves assuring that
the discipline inposed is "just and proper."” In determning what
is a "just and proper"” penalty for a particular offense, under a
given set of circunstances, the Board has broad discretion. The
Board's discretion, however, is not unlimted. In the semnal case

of Skelly v. State Personnel Board (Skelly) (1975) 15 Cal.3d 194,

the California Suprenme Court noted:
Wiile the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline, it
does not have absolute and unlimted power. It is bound
to exercise |egal di screti on, which is, in the
circunstances judicial discretion. (Gtations) 15 Cal.3d

194, 217-218.



(Corral continued - Page 6)

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper", the Board considers a
nunber of factors it deens relevant in assessing the propriety of
the inposed discipline. Anmong the factors the Board considers are
those specifically identified by the Court in Skelly as foll ows:

...[We note that the overriding consideration in these

cases is the extent to which the enployee's conduct

resulted in, or if repeated is likely to result in

[hJarm to the public service. (Gtations.) Qher

relevant factors include the circunstances surrounding
the msconduct and the likelihood of its recurrence.

(1d.)

The appel l ant contends that an official reprinmand is a proper
penalty as her actions were not harnful to the public service. She
argues that her comments were sinply statenents nmade in response to
the officers' questions; they were not intended to be threats.
She further contends that even if the officers perceived the
statenents nmade to be threats, SCF knows that she did not have the
ability to carry out such threats as she did not handle CHP cl ains
and, as a probationary enployee, her work was always reviewed
Finally, she argues that she was in an extrenely intoxicated state
when she nmade the comments, and that the officers knew or should
have known not to take what she said seriously. I n her opinion,
SCF is overreacting to the situation

On the other hand, the Departnent argues that appellant's
actions could, and did, result in serious harm to the public
service. Two SCIF representatives testified that appellant indeed

had the ability to tanper with CHP clains if she wi shed, despite
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her insistence otherw se, such as by destroying a file on another's
desk or manipulating the conputer. SC F argues that they cannot
take chances on the appellant's promse that her statenments were
not threats and sinply hope that she was not serious when she nade
these threats to the officers.

Moreover, SCIF argues that even if she never possessed the
actual ability to interfere with CHP clains, that fact 1is
irrel evant. SCF argues that harm to the public service already
occurred when the CHP officers took her statenents seriously. SCF
clainms that the CHP account is a particularly sensitive one, and
that the special relationship of trust and integrity which SC F has
fostered with the CHP over many years was danmaged as a result of
appel lant's threats. SCF believes that appellant's threats cast a
dark cloud over their relationship wwth the CHP, and that the only
way to rectify the situation is to have the appellant dism ssed.
SCF further argues that dismssal is particularly warranted as
appellant was not a long term enployee with a successful record
but nerely a probationary enpl oyee.

The Board finds that appellant did have the ability to tanper
with CHP clains at the tinme these statenents were nade, despite the
fact that she was not herself responsible for processing such
cl ai ns. There was a great deal of testinony presented by SCF
supervisors as to what the appellant could potentially do, either

to delay, lose or interfere wwth CHP clains, and that testinony was
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not contradicted or inpeached by the appellant. Furt hernore, we
find that appellant nmade these statenments as revenge, and that the
statenents were intended to be received by the officers as threats.

Wiile the Board agrees with the conclusion in the Proposed
Deci sion that appellant violated Section 19572, subdivisions (m
and (t), we do not believe that this single incident, under these
ci rcunst ances, warrants appellant's disnissal fromstate service. !

W believe appellant's statenments were the result of
hostility, fear, and her intoxicated condition, and that in all
i kelihood, she did not intend to carry out these threats.
Furthernore, while the Board certainly does not condone drunk
driving, it nmust be stressed that the charges are not based on the
drunk driving; nexus is established and the charges stemonly from
appel lant's statenents to the officers. The public harm caused by
these statenents, given the appellant's condition, is not so grave
as to nmerit the ultimate penalty of di sm ssal

Wile the Board declines to sustain appellant's dismssal,
neither do we agree with the ALJ's Proposed Decision that the
proper penalty is an official reprimand. The CHP was justified in
its concerns about potential claim interference, and nore
inportantly, SCIF was justified in its concerns about damage to its

relationship with the CHP. What the appellant did was serious.

' W also find, as did the ALJ, that appellant's actions do
not constitute a violation of Governnent Code section 19990.
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She msused her official position as a WIAT to inply to the

arresting officers that she had the power to hurt themfinancially.
Her statenents were tantanmount to blacknmail, and warrant a penalty

nore severe than an official reprimand, even given appellant's

i nebriated condition.

The Board finds that the nost appropriate penalty under the
circunstances is a denotion to the position of Ofice Assistant. A
denmotion is a harsh penalty, one we believe wll serve to
communicate to appellant that the use of a position to nake
egregious threats wll not be tolerated. At the sane tine, a
denotion will permt appellant to remain in state service and give
her one nore chance to prove she is capable of a successful career.

Accordingly, the Board nodifies the penalty of dismssal to a
denotion to the position of Ofice Assistant.
ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent Code
sections 19582 and 19584, it is hereby ORDERED t hat:

1. The above-referenced adverse action of dismssal taken
against Christine M Corral is hereby nodified to a denotion to the
position of Ofice Assistant.

2. The State Conpensation Insurance Fund shall pay to

Christine M Corral all back pay and benefits that woul d have
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accrued to her had she been denoted to Ofice Assistant instead of
di sm ssed.

3. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary
and benefits due Ms. Corral.

4. This decision is certified for publication as a
Precedenti al Decision. (Governnent Code section 19582.5).

STATE PERSONNEL BOARD*

Ri chard Carpenter, President

Alice Stoner, Vice President

Lorrie Ward, Menber

Alfred R Villal obos, Menber

*Menber Floss Bos did not participate in this decision.
* * * * *
| hereby certify that the State Personnel Board nmade and

adopted the foregoing Decision and Order at its neeting on

January 6, 1994.

G ORI A HARMVON
doria Harnon, Executive Oficer
St at e Personnel Board




